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Working Document MD-108

Working Party on Technical Harmonisation
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______________________

Presidency suggestion

Proposal for a Regulation of the European Parliament and of the Council

laying down harmonised conditions for the marketing of the construction products

Delegations will find attached a Presidency suggestion for Articles 3-5 for the afternoon session of 17 February.
Dear Colleagues,
Please find attached a new Presidency proposal for Articles 3, 4 and 5.

1. In the current situation, no clear solution is envisaged for the CPR´s core issue: declaration of performance´s nature, compulsory or compulsory taking into account provisions. Currently, three different proposals are being discussed at the same time, that is, one Presidency´s Proposal and two diverging proposals supported by groups of Member States.

It must be noted that none of such proposals is feasible. None of them is supported by a sufficient majority and they all are affected by a blocking minority. 
2. Besides, in the Presidency´s opinion, two main issues are being dealt in all proposals:

· Which essential characteristics must be declared. Regarding this question, it must be taken into account that a mere formulation of pertinent characteristics does not give a solution in itself.
· Provisions to be applied.
3. In this context, the Presidency has drawn up a new compromise proposal on the fundamental basis that declaration of performance shall be mandatory for these products in close relation with the safety of works. In this sense, declaration of performance shall be mandatory for products belonging to 1+, 1 and 2+ Systems as set out in Annex V, while the declaration for products belonging to 3 and 4 will be mandatory as long as either provisions or Commission´s decision exist.
Pursuant to such rules, safety is especially guaranteed but, in addition, one of the Working Party´s main concerns, that is, the protection of SMEs, is also reinforced. Products belonging to System 1+, 1 and 2+ are mainly manufactured by medium and large enterprises, while products in Systems 3 and 4 are mainly produced by micro enterprises and SMEs. According to this, burdens for SMEs will be lower.
Furthermore, it must be noted that products belonging to 1+, 1 and 2+ System are not, in general terms, so different. This is a feature which, together with the large dimension of companies and production series, may generate economies of scale.
4. As a final clause safeguarding users’ interests, Member States will be entitled to require the declaration of performance of at least one product characteristic for each product type, according to Article 4.3 of this proposal.
The Presidency submits this proposal to the Working Party, considering that all efforts made must not be wasted and a compromise result must be agreed. No single option (completely mandatory, or  mandatory with provisions) will be totally applicable, but with a reasonable dose of flexibility, a solution that will satisfy all the Member States may be achieved
Best regards

The Spanish Presidency

Article 3

Basic works requirements and essential product characteristics on products

1.
Basic works requirements set out in Annex I shall constitute the basis for the preparation of standardisation mandates and harmonised technical specifications.


[The Commission may amend Annex I/parts of annex I if the following conditions are met:


●….


●…..

Those measures, designed to amend non-essential elements of this Regulation, by supplementing it, shall be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 51(2). ]

2.
The essential characteristics of construction products shall be laid down in harmonised technical specifications in relation to the basic works requirements.

3.
For specific families of construction products covered by a harmonised standard, the Commission shall, where appropriate in relation to their intended uses as defined in harmonised standards, within specific families of construction products, determine the pertinent essential characteristics for which the manufacturer shall declare the performance of the product when it is placed on the market.

Where appropriate, the Commission shall also determine the threshold levels for the performance in relation to the essential characteristics to be declared.

[Those measures, designed to amend non-essential elements of this Regulation, by supplementing it, shall be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 51(2).]

Article 4

Conditions for drawing up declaration of performance

1. When placing a construction product which is covered by a harmonised standard or for which a European Technical Assessment has been issued, manufacturers shall make a declaration of performance in accordance with the applicable harmonised technical specification.
2. By derogation from paragraph 1 and subject to paragraph 3,  manufacturers   may choose not to draw up a declaration of performance when:


(a)
the construction product is covered by a harmonised standard belonging to systems 3 and 4 as provided in Annex V; and

(b)
No provisions aiming at fulfilling basic works requirements are applicable for the intended use of the construction product  where the manufacturer intends to place the product on the market; and

(c )
the Commission has not determined at least one essential characteristic to be declared in accordance with Article 3(3)

For construction products provided in this paragraph and covered by a harmonised standard, the manufacturer may draw up a declaration of performance where conditions referred to in paragraphs (a) and (b) are not satisfied.

3. 
Without prejudice to Article 3(3), and Article 4 (2), Member States may choose to require the declaration of performance of at least one essential characteristic for each product type.  
Each Member State shall provide the information, through the Product Contact Point, about each product type for which the declaration of one or more essential characteristics is mandatory, including the mandatory essential characteristics and the values or classes allowed for these essential characteristics.  

4.
When a construction product is covered by a harmonized standard or a ETA has been issued for it, information in any form about its performance in relation to the essential characteristics, as defined in the applicable harmonised technical specification, shall be provided only by means of the DoP.

5.
Member States shall presume the declaration of performance drawn up by the manufacturer or the importer to be accurate and reliable.

6.
Five years from the date of entry into force of this Regulation, the Commission shall draw up a report on the implementation of this Article to the European Parliament and the Council, together with a legislative proposal if appropriate.

Article 5

Content of the declaration of performance

1.
The declaration of performance shall express the performance of construction products in relation to the essential characteristics of those products in accordance with the relevant harmonised technical specifications.

2.
When the manufacturer draws up the declaration of performance of a construction product, he shall declare: 

.-the intended use or uses for it, in accordance with the applicable harmonised technical specification, 

.-the list of essential characteristics as determined in that harmonised technical specification for the declared intended use or uses, 

.-its performance in relation to its essential characteristics determined in accordance with Article 3(3) as being pertinent for the declared intended use or uses,

2a)
-The declaration of performance shall contain the performance of the construction product for at least one of its essential characteristics.

3.
Additionally to paragraph 2, the declaration of performance shall contain in particular the following information:

(a)
the reference of the product-type, for which it has been drawn up;

(b)
the system of assessment and verification of constancy of performance for the construction product, as provided in Annex V of this regulation.

(b)
the reference number and date of issue of the harmonised standard, or the European Assessment Document and European Technical Assessment, which has been used for the assessment of each essential characteristic;

(ba)
where applicable, the reference number of the Specific Technical Documentation used and the requirements the manufacturer claims the product complies with.

4.
The declaration of performance shall be drawn up using the model set out in Annex III.
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