
DG C I
Brussels, 15 February 2010


Working Document MD-103
Working Party on Technical Harmonisation

on 17 and 18 February  2010

______________________

Suggestion from 6 Member States 
Proposal for a Regulation of the European Parliament and of the Council

laying down harmonised conditions for the marketing of the construction products

Delegations will find attached the suggestion from 6 Member States for all of Articles 4 and 5.
___________________________

Colleagues, 

Please find below a complete compromise proposal from 6 Member States for all of Articles 4 and 5. This is a compromise, built on the proposal supported under the Swedish Presidency. A justification is included below.
This proposal is from: Bulgaria, Denmark, Ireland, Netherlands, Sweden, United Kingdom.
*****************************************************

Article 4


Conditions for drawing up declaration of performance

1.
When placing on the market a construction product covered by a harmonised standard or for which a European Technical Assessment has been issued on request, manufacturers shall make a declaration of performance.
2.
By way of derogation from paragraph 1, in situations when:
a) no provisions aiming at fulfilling the basic works requirements are applicable for the intended use of the construction product where the manufacturer intends to place the product on the market, 

and 
b) the Commission has not determined at least one of its essential characteristics to be declared in accordance with Article 3(3), 

the manufacturer may choose not to make a declaration of performance.

3. 
When a construction product is covered by a harmonized standard or a ETA has been issued for it, information in any form about its performance in relation to the essential characteristics, as defined in the applicable harmonised technical specification, shall be provided only if included and specified in the DoP.
4.
By drawing up the declaration of performance, the manufacturer shall assume responsibility for the compliance of the product with the declared performance.

Article 5


Content of the declaration of performance

1.
The declaration of performance shall express the performance of construction products in relation to the essential characteristics of those products in accordance with the relevant harmonised technical specifications.

2.
When the manufacturer draws up the declaration of performance of a construction product, he shall declare: 
i. the intended use or uses for it, in accordance with the applicable harmonised technical specification, 
ii. the list of essential characteristics as determined in that harmonised technical specification for the declared intended use or uses, 
iii. the performance, by levels or classes, of the construction product in relation to all essential characteristics for which there are provisions related to the declared intended use or uses where the manufacturer intends to place the product on the market. 
iv. for the listed essential characteristics for which no performance is declared, NPD (No Performance Determined) shall be stated. 

3.
Additionally to paragraph 2, the declaration of performance shall contain in particular the following information:
i. the reference of the product-type, for which it has been drawn up;
ii. the reference number and date of issue of the harmonised standard, or the European Assessment Document and European Technical Assessment, which has been used for the assessment of each essential characteristic;
iii. where applicable, the reference number of the Specific Technical Documentation used and the requirements the manufacturer claims the product complies with.

4.
The declaration of performance shall be drawn up using the model set out in Annex III.

Justification of our Proposal

· This achieves mandatory CE marking in the same terms as the current CPD as implemented in 23 MSs: if a characteristic is required by regulations for the intended use where the product is on the market, it is declared. Characteristics not required by regulations should be included in the Declaration of Performance, but they can be marked ‘NPD’.  

· Only characteristics which are necessary for the intended use of the product are declared. So the user has all the information they need, and the manufacturer is not burdened with unnecessary testing. For example, for thermal insulation products, some essential characteristics, such as water permeability or compressive strength may be required for only certain intended uses. On the other hand, if a characteristic such as thermal conductivity of insulation materials is regulated in every MS, then it should be declared in every MS. 

· If there are such characteristics which are deemed to be so important that they should be declared everywhere and in every case, then these can be set by the Commission (Art 3.3). 

· This text has the same principle as both the Commission original text and the European Parliament amendments, and reflects the outcomes of the detailed discussions in Council under the Swedish Presidency. 

· It respects the fact that we are harmonising the language of product performance, not the products themselves. There is other more suitable legislation for driving up product performance standards – for example the Ecodesign Directive. The CPR is only about breaking down barriers to trade.

· Declaring against every characteristic regulated somewhere in the EU would be an unbearable burden for small businesses. Given that over 90% of construction product manufacturers are small or micro-enterprises, we should be creating a CPR which is proportionate for all businesses, not creating a burdensome system and then providing complex derogations. 

· This is an amended version of option B from MD-91. The reference to an ‘NPD’ label has been removed, and some other changes for clarity made. It also incorporates text from the joint proposal MD-95.
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